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Staff members at the Tribunal 
speak a number of languages. If 
you do not speak English, or if 
you are uncomfortable speaking 
English, the Tribunal will try to 
find a staff member who can 
provide services to you in your 
language. 


The Tribunal conducts hearings in 
English or French, with 
interpreters to translate from other 
languages. If a hearing is 
conducted in French, the decision 
will be released in French with an 
English translation, if requested. 
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WHAT IS THE WORKERS’ 
COMPENSATION APPEALS 
TRIBUNAL 


The Workers’ Compensation 
Appeals Tribunal is the final 
level of appeal to which 
workers and employers may 
bring disputes concerning 
Workers’ Compensation Board 
(WCB) matters. The Appeals 
Tribunal is an organization 
separate from and totally 
independent of the WCB. The 
Appeals Tribunal came into 
existence on October 1, 1985. 
Previously, all appeals were 
heard internally at the WCB. 


WHAT DOES THE APPEALS 
TRIBUNAL DO 


The Appeals Tribunal hears 
worker or employer appeals 
from final decisions, orders or 
rulings of the WCB regarding 
entitlement to benefits, health 
care and vocational rehabil- 
itation. It also hears employer 
appeals from WCB decisions 
on assessments, penalties or 
transfers of costs. 


In addition to hearing appeals, 
the Appeals Tribunal decides if 
a person has the right to sue 
in court instead of making a 
compensation claim. It also 
determines disputes over 
employers’ access to workers’ 
files and workers’ objections to 
undergoing certain medical 
examinations requested by 
employers. 
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ISSUES TYPICALLY 
DECIDED BY THE 
TRIBUNAL 


In order to reach a conclusion 
on an appeal, the Tribunal 
may have to consider many 
issues. Some of those issues 
that may have to be decided 
on your appeal include the 
following: 


j# did the injury occur at work 
+ does the injury result from 
work including, for example,“ 
repetitive or strenuous work 

e does the worker have an Ty 
“occupational (industrial) - \) : 
disease 

#/is the worker totally disabled. (D 9 
or partially disabled : 
e is the disability temporary or || 
permanent 

+ how long is the worker 

entitled to temporary benefits 

e is the worker entitled to a 
pension for permanent 

disability ; 
e is the worker entitled to a_ {x (/ 
pension supplement \ 

e what is the proper industry 
classification of the employer 

e should the employer receive 

a penalty assessment for high 
accident rates 

e should costs of an accident 

be transferred from the 

employer to a different fund. 


| 


2) 


As a result of amendments to 
the Workers’ Compensation Act 
in 1989, the Tribunal expects to 
deal with a number of new 
issues, including: 


* new pension supplements for 
workers injured before the Act 
was amended 

e benefits for non-economic 
loss 

e benefits for future loss of 
earnings : 
e the right to re-employment. 


For more information about the 
changes to the Act, please 
contact the Workers’ 
Compensation Board. 
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ADDITIONAL MATTERS 
DECIDED BY THE 
TRIBUNAL 


The right to sue 


The provisions of the Workers’ 
Compensation Act replace the 
right to bring a case in court. 
Any party to a court action 
may apply to the Tribunal to 
determine whether there is a 
right to bring that action. 


Medical examinations required by 
the employer (section 21 of the 
Act) 


An employer may require a 
worker to attend a medical 
examination by a doctor 
selected and paid for by the 
employer. Where a worker 
objects to the examination, the 
worker or employer may apply 
to the Tribunal for a determin- 
ation. The application to the 
Tribunal must be made within 
fourteen days of the objection 
to the examination. This is a 
statutory time limit and is 
strictly enforced. A speedy 
process is provided for s.21 
applications in which 
applications are heard on a 
special motions day and 
decisions may be delivered 
orally at the hearing. 


Access to the worker's file (section 
77 of the Act) 


Where there is an issue in 
dispute regarding a case that is 
still being considered at the 
WCB, the WCB will grant the 
employer access to relevant 
records in the worker's file. 
The worker or employer may 
appeal the WCB’s decision to 
the Tribunal within twenty-one 
days of the mailing of the 
WCB's decision. A speedy 
process is also provided for 
s.77 appeals in which appeals 
are heard on a special motions 
day and decisions may be 
delivered orally at the hearing. 
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WHEN TO MAKE YOUR 
APPEAL 


Appeals may not be brought to 
the Appeals Tribunal until all 
of the internal WCB appeal 
procedures have been 
exhausted. The decisions of 
the WCB’s former Appeals 
Adjudicators or its current 
Hearings Officers are the 
decisions which are typically 
the subject of appeals to the 
Tribunal. 


Appealing former cases 


Cases which were heard and 
decided by the former WCB 
Appeal Board may not be 
appealed to the Appeals 
Tribunal unless the Tribunal 
decides that there is: 


e substantial new evidence 
which was unavailable at the 
time of the Appeal Board 
hearing, or 

¢ good reason to doubt the 
correctness of the Appeal 
Board’s decision. 


MUST A WORKER OR 
EMPLOYER HAVE A 
REPRESENTATIVE 


Participants in an appeal may 
appear on their own or with 
the assistance of any person. 
The Appeals Tribunal believes, 
however, that it is better for 
persons appealing and other 
parties to be represented by 
persons familiar with the 
Workers’ Compensation Act 
and experienced in presenting 
workers’ compensation cases. 
The Appeals Tribunal has a list 
of organizations which provide 
such representatives. 
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HOW TO START AN 
APPEAL 


When you contact the Appeals 
Tribunal, you will be supplied 
with a Hearing Application 
Form. The Tribunal cannot 
begin to process your appeal 
until this form has been 
completed and returned. The 
form requires you to provide 
information necessary to begin 
processing your appeal, 
including: 


¢ your name and address 

e the names of other interested 
parties (people or companies 
whose rights and obligations 
may be affected by the 
decision which will be given 
by the Tribunal) 

* information to identify the 
decision being appealed and 
the reason for the appeal 

e whether you have a 
representative and if that 
representative is ready to 
proceed 

+ whether you require a 
transcript of the last WCB 
hearing 

+ whether you object to release 
of relevant documents in the 
WCB claim file to other parties 
to the appeal 

+ whether you require an 
interpreter. 


If you have a representative, 
the Tribunal will not process 
your appeal until your 
representative is ready to 
proceed. 


If a worker has objected to 
release of documents, the 
appeal will not proceed until 
the objection has been 
considered by a Panel of the 
Tribunal. 
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PROCESSING AN APPEAL 


The Tribunal’s process in 
handling an appeal includes: 


e ordering the claim file from 
the WCB 

¢ contacting interested parties 
about participating in the 
appeal 

¢ preparing a Case Description 
e scheduling a hearing. 


The Case Description is 
prepared by the Tribunal 
Counsel Office. It summarizes 
the claim and contains relevant 
materials from the WCB file 
and any new material collected 
prior to the hearing. 


Hearings in Toronto are 
usually scheduled within a six 
week period after the Case 
Description is sent to the 
parties. Hearings out of 
Toronto take longer to 
schedule but The Tribunal is 
exploring ways to schedule 
more quickly, including 
bringing parties to Toronto if 
they are agreeable. 


THE HEARING 


The hearing panel 


Each appeal is heard and 
decided by a panel of the 
Appeals Tribunal called a 
hearing panel. A hearing panel 
is made up of three people: a 
panel chair (the Tribunal 
chairman or one of the vice- 
chairs), one member represent: 
ative of workers and one 
member representative of 
employers. The Tribunal 
chairman, vice-chairs and all 
worker and employer members 
of the Appeals Tribunal are 
appointed by the Provincial 
Government. 


The parties 


The parties to a hearing are, 
generally, the worker and the 


_employer at the time of the 


accident. In some instances, 
there may be more than one 
employer involved. The WCB 
is not usually a party at the 
hearings but, in some circum- 
stances, it may make submis- 
sions about its policies, 
practices or procedures. 


The nature of the hearing 


The Tribunal determines its 
own procedures and has 
attempted to create a hearing 
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process that is less formal than 
a court, but which is fair and 
effective, letting parties know 
what they have to deal with 
and giving them full 
opportunity to present all 

their evidence and make 
submissions. 


Tribunal counsel 


Tribunal counsel may appear 
at a hearing in order to 
provide assistance to the 
hearing panel in cases where 
there are complex medical or 
legal issues. 


Evidence 


The Tribunal requires parties 
to provide information about 
the evidence that they intend 
to rely on at least three weeks 
prior to the hearing. Parties 
are required to submit docu- 
ments and a list of witnesses, 
including a summary of the 
testimony they will give. The 
purpose of this three week rule 
is to make the information 
available to all parties to 
prevent surprise and prejudice 
to the other party at the 
hearing. If a party wishes to 
present material or witnesses 
contrary to the rule, the 
hearing panel will decide 
whether to accept it and, if so, 
how to give the other parties 
an opportunity to consider and 
make submissions about it. 


The general practice of the 
Tribunal is not to make use of 
transcripts of previous 
hearings. However, if the 
transcript includes evidence 
from a witness who is no 
longer available or if it 
includes technical or expert 
evidence, it may be included 
as an exhibit at the hearing. 
A transcript may also be used 
to point out a difference or 
inconsistency between 
testimony being given to the 
hearing panel and testimony 
previously given to the WCB. 


Conduct of the hearing 


The Tribunal hears oral 
evidence from the parties and 
their witnesses. Appeals at the 
Tribunal are new hearings, 
considering all the issues in 
dispute and hearing the 
evidence previously given to 
the WCB, as well as new 
evidence. 


The Tribunal can also decide 
on its own to obtain further 
evidence. It has the power to 
obtain medical opinions and 
to order medical examinations. 
When evidence is obtained 
after the hearing, it is sent to 
the parties for submissions 
before a decision is made. 
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Submissions by the parties 


The parties are given full 
opportunity to make 
submissions. This gives the 
parties a chance to explain 
their theory of the case, to 
review the evidence and to 
persuade the panel to accept 
their approach. 


The issues considered 


The Tribunal generally uses a 
"whole person" concept in 
deciding whether a worker is 
disabled and entitled to 
benefits. This means that, in 
most cases, the Tribunal 
prefers to decide all the issues 
at one time, for instance 
disability from both organic 
and non-organic causes. In 
some cases, it may be 
necessary to split the issues, 
perhaps due to a lack of 
idence, but in most cases, it 
would be undesirable to 
attempt to have separate 
hearings for different causes of 
a disability. 


The Tribunal’s decision 


After considering the evidence 
and submissions, the panel 
prepares a written decision 
with full reasons. This is sent 
to the parties and the WCB as 
soon as it is issued. 


Generally, a decision can be 
expected about six weeks to 
two months after the hearing. 
However, some cases have 
special complications or require 
additional evidence or 
submissions. Decisions in these 
cases may take longer. 
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PROGRESS OF YOUR CASE 


For information about your 
specific case before the 
hearing, you should contact the 
Tribunal Counsel Office. 


For information about when to 
expect a decision after the 
hearing, contact the Tribunal, 
but please remember that it 
usually takes six weeks to two 
months for a decision to be 
issued and may take longer if 
the case is complex. Please 
appreciate that it will not be 
appropriate for you to speak to 
members of the panel, nor will 
it be possible for the Tribunal 
to give you specific reasons for 
any delay. 


HOW TO FIND 
INFORMATION AT THE 
TRIBUNAL 


The Tribunal’s Library is open 
to the public from 9 a.m. to 5 
p-m. Monday through Friday. 
The Library staff can help you 
fined Tribunal decisions and 
other information which may 
be useful for your appeal. 


The Library keeps copies of all 
Tribunal decisions, together 
with summaries, indexes and 
other services aimed at making 
the decisions easily accessible. 
Computerized access with 
full-text searching is also 
available. 


The Library’s collection of 
books, reports, journals and 
vertical files includes materials 
on administrative and 
constitutional law, workers’ 
compensation law and policy 
and medical issues. 
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